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IN THE CIRCUIT COURT OF THE SEVENTEENTH JUDICIAL CIRCUIT
IN AND FOR BROWARD COUNTY, FLORIDA

BROWARD COUNTY DEMOCRATIC
EXEGUTIVE COMMITTEE,

FLORIDA DEMQCRATIC PARTY and CASE NO. 00019324 (07)
)

Petiticners,

va.

JANE CARROQLL, SUZANNE GUNZBURGER

and | ROBERT WILLIAMS LEE as Members of
the{Broward County Canvassing Board,

Respondents.
/
INTER ‘S VERIFT
DIS IPICAT AND MEMO OF LAW IN

SUPPORT THEREOF
Intervenors the REPUBLICAN PARTY OF FLORIDA and REPUBLICAN
PARYY OF BROWARD COUNTY (collectively the "Republican Party"),
herpby file thia Verified Motion for Disqualification, and states
as Followa:
SUMMARY

This matter involves issues relating to the results of the

elebrion in Broward County for President of the United Statea.
Sinke this matter was commenced on November 14, 2000, there have
be four hearings before Judge Miller: November 14, 2000,

Novlamber 15, 2000, and two on November 17, 2000.' In the hearing

* Citation to the hearing ¢transcripta will be made as
"Nojvembar , 2000 Hearing Transcript, p.__., ln.__ .
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of November 17, 2000, as well as earlier hearings, Judge Miller has

engdged in conduct and made comments clearly demonstrating that he

has

tak

prejudged crucial and decisive issues in the matter prior to

ng evidence or hearing argument of counsel, and has otherwise

abr¢gated hia judicial duties.

2d
cas

in

A judge cannot prejudge a case. Barnett v. Barnett, 727 So.

811, 312 (Fla. 2d DCA 1999). Judge Miller has prejudged this
&. Along the way he also has made biased commenta and engaged

significant biased conduct. The Republican Party has not

recpivad and can not receive a fair adjudication. The Republican

Par

ha

Pet

ty therefore moves to disqualify Judge Miller.

FACTUAL AND P EDURAL BA 8]

On November 14, 2000, Petitioners filed a Petition for a Writ

of [andamus and Complaint for Injunctive Relief. Several hearings
v

been held in this matter and many papera have been filed.
Pre t of larato Jud Motion
Late on November 16, 2000, the Petitioners amended their

ition to add a claim for Declaratory Judgement. The Declaratory

Judgment claim seeks to challenge the Broward County Canvassing

Boa
rev]
for
Mot

on

rd’s standards established for determining voter intent in its
Hiew of Broward County ballets. Petitionmers also filed a Motion
Declaratory Judgment and a Memcorandum of Law in Support of
ion for Declaratory Judgment. These pleadings were not served
undersigned counsel until the morning of November 17, 2000.

At 4:01 pm on Friday, November 17, 2000, Petitioner counsel’s
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Nov

off]ce apprised the undarsigned of a hearing set for 4:30 p.m. on

er 17, i.e., a half-hour later, on Petitioner’s Motion for

Declaratory Judgement. At the 4:30 p.m. hearing, Judge Miller

quidkly indicated that he was ready to rule on Petitioners’ motion

reldtive to setting standards for determining voter intent in the

Broward County Canvassing Board’s review of Broward County ballota,

witHout any substantive Republican party responge. Judge Miller

atajed that he agreed an evidentiary hearing was necessary before

deciding the Motion. Nonetheless, he went on to state:

[I]f T find that the Board isn’t counting the pregnant chada
and all this other stuff that’s supposed to show the totality
of the ballot and show the intent of the veoter, then I will
tell them to do it again.

Novdmber 17, 2000 Hearing Trapscript, p.22, 1n.21-25, Then, after

a bi

ief recess, he atated:

I think basically what I said [quoted just above] was that I
presume the Broward County Canvassing Board knows what the law
is that they’re suppcosed to follow in counting the ballota by
hand and knows that under the law they’re not supposed to
limit that to one or two peoints in their criteria.

Novémber 17, 2000 Hearing Transcript, p.24, 1ln.7-12.

sta

In making this decision regarding pregnant chads, Judge Miller

Led "There’s cases over the laat ten years on chads. There’s

nutﬁing new." November 17, 2000 Hearing Transcript, p.6, ln.8-9.

Doul

Par

How

==}

htless he was referring to the decisions cited in the Democratic

ty /s Memorandum in support of its motion, tha only cases that

war[ before him in pleadings filed by the Democratic Party.

ver, the decisiona cited by the Democratic Party do not mention

-3
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"pregnant" or "dimpled" chads and do not support the result that

thea

De
pre
bal

to

Yea

v,

Democratic Party seeks in its Declaratory Judgment motion

re:Etive to the Broward County manual recount. The result that tha

cratic Party seeks is to have the Canvagsing Board reverse itg
riousa decision and determine instead that mere dimples on
lot® count as the decisive expression of the intent of the voter
Fhoose a particular candidate.

The Democratic Party cite two Florida decisions, both over 70

s o0ld: Darby v. State, 75 So. 411, 413 (Fla. 1917), and State

Williama, 120 So. 310 (Fla. 1929). Neither decizgion addressa=s

whether a pregnant or dimpled chad should ba counted as the

dec

isive expression of the voter to choose a particular candidate.

Indead both dacizions predate machines of the type used in Broward

Coul

hty in the 2000 presidential election and could neot address

1zas

ea raised by the use of puch machineas. The Democratic Party

cited a number of the decisions from other stateas. A number of

thepe in fact refute the contention of the Democratic Party here.

For]

example, Wright v. Gettinger, 428 N.E.2d 1212 (Ind. 1581),

citlpd by the Damocratie Party in paragraph no. 7 of its Memorandum,

held that a ballot on which the voter "had not sufficiently punched
thjtcard" was properly rejected. Wright, 428 N.F.2d at 1223 (no
mention of pregnant or dimpled chads).

st

The Broward County Canvagsing Board, in its Initial Brief on

thj Merits filed in the Supreme Court on Novembar 18, 2000 (p. 7).,

ted that its current rule for interpreting ballets, under which

-
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two
lalaibiy
The

Rep]l

Mil]

heat

corners of a chad must be detached and hanging in order teo
t ag an expression of the voter’s intent, is sound and lawful,
Supervisor of Elections concurred with this view in her own
y Brief filed in the Supreme Court on Novembaer 19, 2000.

The Republican Party objected on November 17, 2000 to Judge
er’s making a ruling before the concededly required evidentiary
ing. Judge Miller then satated:

I guess that I'm going to write an order. That [the above-

quoted language] would be the order. If it’s not right, the
Appellate Court hopefully will straighten me out. Thank you.

Novamber 17, 2000 Hearing Transcript, p.25, 1ln.15-18.

and

vot
law
17,

attq

Nov
refd

and

A close reading of the written orders entered by this judge

the transcripts of his comments in court ashow that hie

asslssment of the viability of dimpled ballote ae the expression of

r intent is based on newspapers and other media, not on case
or a properly developed factual record. See, e.g., November
2000 Hearing Trapacript, p.5, 1n.20-24 (Democratic Party

rney Samuels stated, "I know Your Honor has been locking at the

new]papera, made no secret of that. You have read the articles.*);

mber 15, 2000 Hearing Transcript, p.3%, 1ln.8-132 (Judge
jrences articles and cartoons about the Florida Attorney Genaral

Florida Secretary of State). This is all information that the

Judde is receiving ex parte, outside the record in this matter.

The

has

Republican Party cannot know what he is reading and of course

no opportunity to respond to it.
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Inattention by Judge, indicating bias

Before the events of November 17, 2000, at a hearing on

Novdgmbaer 14, 2000, the day tha original Petition was filed,

Pet

dtioners sought relief from the November 14, 2000, 5:00 p.m.

deadline for any manual recounts that might take place in Broward

Courjty. At that time on November 14 the Broward County Canvasging

Boayd had already determinaed not to go forward with a countywide

manyal recount. At the November 14 hearing, Judge Millar read the

new
the

aobv

1:aper and talked to his staff during much of the argument by
epublican Party’s counsel. This was reported in the media and

ious to those present. On three or four occasions counsel

stogped to wait for the Judge to start paying attention, but Judge

Mil

Jer motioned or atated that "You have to keep talking®, then

retyrned to talking to his ataff or reading the paper. This

occyrred on November 15, 2000 as well. See Carroll Affidavit % 3;

Novamber 15, 2000 Hearing Transcript, p.14, 1n.17. The Judge has

not
gen

poi

thi

fir

was

been paying attentien and haa bean unable to keaep track
qrally of the procedural posture of this matter at any given
gt.

Raiain issues t him and anti ralief not

requented

In the Novembar 14, 2000, hearing the Judge not only granted
revised injunction request, he tried to go much farther. He
]t stated that manual recounts mugt contipua, though no party

asking for it and the Canvassing Board had at that point

-
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detgrmined not to continue with manual recounts. Judge Miller

atay

ed:

So, I'm going to order that the respondents continue the
manual recount, which thay said thay’re golng to de¢ anyway, to
give effect to the intent of the voters, the ballots are
counted by the county veote tabulators, and that the
respondents be certified a tentative count to the fecretaxy of
State and notice that the count is not the final count of the
county, but the final count will be issued at the end of the
ragount procass ..."

Novdmber 14, 2000 Hearing Transcript, p.74, 1ln.14-23. Even the

Peti
the
aimg
Par{

dead

cartf

tioners, seeing that the Judge had gone too far, did not oppose
Republican Party’s request that the Court limit his ruling
ly to what the Democdratie Party had sought. The Democratic
y had only sought relief from the 5:00 p.m. November 14

line for certification of the vote in Broward County.

Making comments derogatory to the Secratary of State and
exhibiting bias against the Republican Party.

At a November 15 hearing, Judge Miller held up a magazine

ocon about the Florida Secretary of State, waited for the media

prEJent to capture him holding up the cartoon, and while wailting

Comy
1 amg
Atd
his
Fla,
aboy

8imi

jented on the cartoon and seemed to endorse the view of the
ooning cartoonist. The Judge cited a media reference to
rney General Buttaerworth "flexing his democratic background in
opinion {relative to the propriety of manual recounts under
Stat. § 102.166(5)] . Then the Judge referred to the cartoon
t the Secretary of State and stated that the cartoon makes a

lar point about her. He concluded thus: "ac we’re even." See

Novdmber 15, 2000 Hearing Transcript, p.39%, 1n.8-13. He said:

CON

-7
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.+» I think there was, I know there’s a little reference to
Attorney General Butterworth maybe flexing his democratic
background in his opinion, but I guess Mr. Lowe did that today
in his editorial cartoon about the Secretary 80 we’re even.

Nvamber 15, 2000 Hearing Transcript, p.38, 1ln.8-13.

that]
Sacq

Hean

with

The Judge at another peint in the November 14 hearing astated
something -- we are not surae what -- "iag delaved by the
atary’s legally unsupported opinion.® November 14, 2000
ing Transcript, p.74, 1ln.23 - p.75, 1m.1.

Entering orders with fact findings not based on evidence

On November 16, 2000, after the November 14 hearing, the Judge

out warning entered a flve-page written "Injunction" order

ralgtive to hisg decision in the November 14 hearing (dated

*"Nojember 14, 2000, nunc pxro tunc®) (hereafter, "November 1¢
Ordqr"). The Order contains a significant amount of overblown
rhetjoric tracking faithfully the themes pressed by the Democratic

Part

addi

y and the Gore campaign over the paat several days. In

tion, the Order references evidence and information that was

nev

¥ introduced or mentioned in the November 14 hearing (e.g., an

asaqrtion that 87 wvotes changed as a result of Broward County’s

aut
3).
rell

mated recount on November 8, 2000; see November 14 Order, p.
The Novembar 14 Order granting the Democratic Party injunctive

ef ia not based on a verified pleading, on any affidavite, or

on gny evidence.

The cumulative effect of the eventa of Novamber 14 through 16,

deas¢ribed above, and the Judge’s cobvious prejudging on November 17

[=X=1

-8~

AAD £ SCHERER, £32 SOUTH FEDERAL MIGHWAY, FT. LAUDERDALE, FL 33301, TEL, (854) 462-3500



of dhe Democratic Party’s motion for declaratory judgment, confirma

hia
mat
and
nat

Mil

sub

Rul

clearly biased posture against the Republican Party in this

fer. The Judge’s actions are holding this Court up to ridicule

dishonor and damaging the credibility of the Court while a
{onal and international spotlight is8 trained on it. Judge
ler must be disgualified.

Section 38.10 of the Plorida Statutes grants litigante tha
tantive right to seek the disqualification of a trial judge.

2.160 of the Rules of Judicial Administration sets forth the

pro¢edure for disqualification. Underlying Section 38.10 and Rule

2.1
Jud

dut

whe
fea
han

108

50, and spacifically applicable here, is Canon 3E of the Code of
lcial Conduct, which requires a judge to perform his judicial
ez without bias or prejudice.

The principal issue presented in a motion for disqualification
that of legal sufficiency. MacKenzie v. Super Kids Bargain
e, 565 So. 24 1332 (Fla. 19%0). The sole conaideration is
ther the litigant requesting disqualification can reasonably
- that he will not receive a falr and impartial txial at the
i of the trial judge. Ibid.; Livingston v. State, 441 So. 2d
h, 1086 (Fia. 1983); Hayplip v. Douglas, 400 So. 2d 553, 555

{(Flh. 4th DCA 1581). This ia purely a gueation of law for the

cou

co

rt. MacKenzie, 565 So¢o. 24 at 1335.
-9
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The motion and accompanying affidavit are legally sufficient,

and disqualification is required, if the movant simply demonatrates
that] it harbors a well-grounded fear that he will not recaive a
fair| trial. Rucks v. State, 6%2 S¢. 24 97¢ (Fla. 2d DCA 1337). A
movaht need not prove that the judge is actually biased. Id. It
ig nhbt a quastion of how the judge feela, but rather a question of
what| feeling resides in the mind of the movant and what the basis
ims fpr that feeling. Smith v. Santa Rosa Tsland Authority, 729 So.

24 91&4 (Fla. lat DCA 1998).

deci

A trial judge’'s announced intention relative to how he will

Ha, prior to hearing argument or taking evidence, clearly

demohstrates judicial bias and prejudice. Jdonzalez v. Goldstain,

633

avi

SQ‘

Eo. 24 1183, 1184 (Fla. 4th DCA 1994). While a judge may form

men:El impressions and opinions during the course of hearing

nce, he may not prejudge the case. Barnett v. Barnett, 727

24 311, 312 (Fla. 24 DCA 1999). Thus disqualification is

warrpnted where a judge’s comments ¢an reasonably be interprated as

havi]

ng has crossed the line from forming mental impressions to

prejpdging an issue. Id.

In the instant action, Judge Miller obviously has crossed the

lind and is prejudging critical issues. Judge Miller ended the

hear

evid

[=1=1,

ing at 4:30 p.m. on November 17, 2000, by stating that an
entiary hearing would be necessary to determine the issue of

-10-
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how
int
ias
can

The

voter intent in the prasidential ballots is lawfully to be

rpreted. Yet in the next breath he purported to xule on the
e, indicating that the Board must count pregnant chadas and
ot limit itself to the criteria the Board is currently using.

Judge stated that he would enter an order to that effect, and

eggéntially indicated that if the Republican Party did not like it

they could appeal it. This ungquestionably evidenced prejudgment of

the

issue of appropriate interpretation of the ballots. The Judge

kneyw full well that the Democratic Party’s lawyers would run back

to

cha

req

for
Bro

con

the Canvassing Board, advise them of the judge’s comments, and
tacterize the commenta as a ruling that the Beard would be
nired to follow.

Judge Miller agreed to entertain the Democratic Party’s Motion
Declaratory Judgment seeking a more favorable interpretation of
bard County’s ballots even though seven hours earlier he had

Firmed in open court that the case before him was gver and

completed based upon the fact that his November 14 Ordex granted

the

Democratic Party all of the relief that it had sought.

Judge Miller also has gghlblt-d bigs by his failing to pay

atteption to nts I g gratuitoug comments ang
gag ng in qratuitoug cunduct ggg!;gg biam.

As recounted above, at the hearings on November 14 and

Noviember 15 Judge Miller read the paper and talked to his staff

Ay

dur]

(-

ing much of the argument by the Republican Party’s counsel, and

ing some of the other parties’ arguments. This was reported in

-11-
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varl

bus media and obvious to those present. After counasl waited

for him to start paying attention, Judge Miller motioned or stated

te ¢

then

8.9g.

act

maga
wait
walt
with

judi

Secr

hunsel on more than one occasion just to "to keep talking,”
returned to talking teo his staff or reading the paper. See

November 15, 2000 Hearing Transcript, p.14, 1In.17.; Carrcoll

Affit. Y 3. This evidenced abrogation of his judicial duties to

airly and impartially.

Judge Miller’s holding up a cartoon on November 14 from a
kine lampooning the Florida Secretary of State, a Republican,
ing for media to capture him holding up the cartoon, and while
ing commenting on the cartoon in a fashion evidencing agreement
the lampoconing cartoonist, further evidences abrogation of his
hial duties to act fairly and impartially.

The Judge has made othar gratuitous comments about the

tary of State and her actions relative to presidential

eleckion issues, including the following comment at the November 15

hea

ing:

Also, I think thera’s some comment on the letters
from Katherine Harris concerning this issue and I
think the second lattar from Secretary Harris to the
Broward County Board appears to be somaething in the
form of a CYA from Judge Lewis’ order that admonishes
her to aexercise her discretion in accepting or not
accepting the later recounted votes and setting forth
the guidelines on that, 8¢ I think she’s just txying
to protect herself on that situation and not get in
trouble there.

Transcript of Novembar 15, 2000 Hearing at p. 38. "CYA" is a

uniw

CON

ersally known acronym meaning "cover your ...." Talking in

-12-
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open] court in a potentially nationally broadecast hearing about the
Secrletary of State trying to "CYA" evidences completely
inappropriate judicial behavior and illustrates obvious bias

agaimat the Republican Party.

Judge Miller must be digqualified.

The foregoing clearly demonstrates that Judge Miller has
prejudged critical issues in this case prior to taking evidence or
heading argument of counael, and that he is biased against the
Repyblican Party in this matter. Judge Miller‘s conduct and
atatjements plainly form a reasonable basia for the Republican Party
to fear that it will not receive a fair hearing in the insatant

action. See Gonzalez, supra; Begena v. Olschewski, 743 So. 2d 133

(F14. 4th DCA 1999) (judge’s statement that the plaintiff was going
to loae the case undar any gat of facts warranted
digqualification).

Litigants in this Court are entitled to nothing less than the
cold neutrality of an impartial judge. James v. Theobald, 557 So.

2d $91 (Fla. 34 DCA 19%0). This can bhe no more true than in the

sitdation here, in which a national spotlight is trained on the
judI&'s courtroom and on his conduct and statements. It ig the
dut¥ of the court to scrupulously guard the right to a falr trial
andl to refrain from attempting to exercise jurisdiction in any
matbar where his qualification to do so is sariocusly brought into

queption. Id,

-13-
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Because of the Judge’s actions, the Republican Party has a

reaspnable and well-grounded fear that Judge Miller is biased

agaipst them, and that the Judge’s bias and prejudice is so

pervhesive that it will deprive the Republican Party of the fair and

impaftial consideration to which every litigant is entitled. Based

upon| the cumulative effect of all of his actions as described

abovh, Judge Miller must disqualify himself from presiding in

further in this litigation.

pro

co

WHEREFORE, the Republican Party respectfully requests that

JudgE Miller disqualify himself from presiding over any further
c

edinga in this cause.
Respectfully submitted,

CONRAD & SCHERER

Attorneys for the Republican Party
of Florida and Republican Party of
Broward County

William R. Scherer

Fla. Bar. No. 169454

Jamea F., Carrell

Fla. Bar No. 9284681

633 South Federal Highway
Suite 800

Fort Lauderdala, PL 33301

Phone: (954) 462-5500

Fax: {954) 463-9244
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CERTIFICATE OF C SEL
Counszel of record for the Republican Party of Florida and the
Republican Party of Broward, hereby certifies that this Motion for

Disqhalification and the Affidavit of Judge Miller have been made

=

in gpod faith.

WE HEREBY CERTIFY that a copy of the above and foregoing has
been| mailed this 20% day of MNevemlers , 2000 to all
partiies on the attached Service tist.

CONRAD & SCHERER

Attorneys for the Republican Party
of Florida and Republican Party of
Broward County

Fla. Bar. No. 169454

Jamag ¥. Carreoll

Fla. Bar No. 984681

633 South Federal Highway
Suite 800

Fort Lauderdale, FL 33301

Phona: (954) 462-5500

Fax: (954) 463-9244
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SERVICE LIST

Michapl Moskowitz, Eaq.

Moskowitz, Mandell, Salim & Simowitz, P.A.
ao0o rporate Drive, Suite 510

Fort pauderdale, Florida 33334

Tal: |[(954) 491-2000

Fax: |(954) 491-2051

Charlles H. Lichtman, Eaq.

Genovese Lichtman Joblove & Battista
100 Southeast Second Street, 36th Floor
Miamil, Florida 33131

Tel: |{305) 345-2313

Fax: ]{(305) 349%-2310

Bergdr Davis & Singerman

350 Bast Las Olas Blvd., Suite 1000
Fort |Lauderdale, Florida 33301

Tal:; | (954) 525-99%00

Fax: ] (954) 523-2872

Leonard K. Samuels, Eaq.

Jose{J. Arrojo, Esg.

Assigtant County Attorney

Offige of the County Attorney

115 $outh Andrews Avenue, Suite 423
Fort| Landardale, Florida 33301

Tel;:| (9%4) 357-7600

Fax:} {954) 357-7641

gSamupl 8. Goren, Esg.

Josihs, Goren, Chercof, Doody & Ezrol
3099l 8. Commercial Blvd., Suite 200
Ft. Lauderdale, Florida 33308

Tel:] (954) 771-4500

Fax: (954) 771-4923

Edwalrd J. Pozzuoli, Eszqg.

Tri Scott

110 i5.E. s$ixth 8t.

Box {14245

Ft. [Lauderdale, Florida 33302
Teld {(954) 525-7500

Fax: (954) 761-8475

Jeffirey Hirsch, Esq.
Gregqnberg Traurig

515 |East Las Olas, Suite 1500
Ft. |Lauderdale, Florida 33301
Tal{ (954) 765-0500

Fax| (954) 765-1477
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